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TO THE. 


v4 


Tankerneſs. 


HE object or che petition now to be anſwered is gut- 


made by him to the reſpondent's inrolment have been 
juſtly over-ruled by your Lordſhips in point of lau, ſeems 
willing, by bold averments in point of fact, and as bold offers to 


E which your Lordſhips judgment in this and other complaints at the 
| petitioner's inſtance muſt neceſſarily have on the determination of 
the merits of his election for Orkney in another place. The re- 


Cificult to ſatisfy your Lordſhips, that, though the petitioner may 
len, it muſt fall ro be refuſed now that its merits are conſidered. 

un the petitioner is able to prove, that the reſpondent was not 
ad could not be in poſſeſſion of a part of the lands upon which 


* claims to be inrolled. 1 
vefore proceeding particularly to conſider the particular aver- 


| THOMAS TRAILL, Merchant in Kirkwall; 
PETITION of Ronene Batkte, Eſquire, of 


ly evident. The petitioner, ſatisfied that all the objections 
prove thoſe averments, to take off, as far as poſſible, the effect 


oondent however is hopeful, that, notwithſtanding all the pains 
die petitioner has taken to perplex this cauſe, it will not be 


Have ſo far gained his object by the petition's being ordered to be 


The object of the petition is to make your Lordſhips believe, 


ments 
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ments made by the petitioner, and the evidence by which he of. 
ceſſary to be proved, in order to eſtabliſh the petitioner's aper 


proved by parole evidence, but, if denied by any of the freeholders, 


holders are not entitled to diſpute the claimant's right to be inrol- 
led, not even if they could inſtru in the cleareſt manner, that 


: W® ; . * » 3 l a WP * , 
ſurdity of making them a court of juſtice to determine on Ind rights 


1 * 1 


fers to ſupport them, the reſpondent begs leave to ſubmit to your 
Lordſhips, firſt, a few words on the competency of the proof de- 
manded, and then his apprehenſion of the nature of the facts ne. 


ments. Sg We 5 1 
Firſt, then, the reſpondent ſubmits, that a freeholder's poſſeſſion of 
the lands on which he claims to be inrolled cannot competently be dif. 


can only be inveſtigated by adminiſtring'to the claimant the oath 
of truſt and poſſeſſion. Þ 
The law, in order to entitle any perſon to vote, has required | 
that he ſhall have right to and be in poſſeſſion of either a forty 
thilling land of old extent, or-L.400 Scots valued rent, holding 
of the King or Prince. Of a claimant's vig/t to the lands on 
which he claims to be inrolled, the law has required no other evi. 
dence than the production of proper titles, a charter, and ſeciſin; 
accordingly when ſuch. are ex facie regular and complete, the free-| 


| 
the claimant's right to the lands was good for nothing, as (for ex- 
ample; flowing trom one who had no right to the lands, vor i 
would it even be competent for the freeholders to combat the f 
claimant's right by producing or proving a preferable title in ano- q 
ther perſon to the ſame landes. LY 1:4" - 0 
The wiſdom of the law in this reſpect is obvious; for allowing MA 1 
inveſtigations of this fort would be altogether inconſiſtent with the 0 
nature of a court of freeholders, before whom tedious diſcuſſions in 


of every freeholder's title would be impracticable. 4 

On the very ſame principles the law has wiſely prevented the 
fact of poſſeſſion from being made the ſubject of inveſtigation by prool 
before the freeholders. Allowing a perſon's right to lands to be macs 
theſubject of diſcuſſion before a meeting of country gentlemen, whe 
ther on matter of title or poſſeſſion, would involve the manifeſt ab 


y | | The lei 
the moſt important branch of the law of Scotland. {ne Jeg l 
ture therefore has very properly deviſed an oath called the cat! , 
truſt and poſſeſſion, ' for diſeovering whether the clainiant is tb 


i poffeian of his lands or not; and the reſpondent docs hum 
| 1 23 e conteng 


1 
contend, that putting this oath to the claimant is the only compe- 
tent mean of proof as to the claimant's poſſeſſion. 
Notwithſtanding the many learned arguments on this point con- 
tained in the petition, the reſpondent does not think it neceſſary to 
enter deeply into the queſtion, becauſe artificial reaſoning can 
never be oppoſed to the direct enactment of ſtatute, and the act 7th 
of George II. cap. 16. which obliges the claimant to ſwear, that 
the lands on which he claims are actually in his poſſeſſion, and do 
really and truly belong to him, does wvirinally though not ce 
preſaly exclude. all other proof of poſſeſſion. — 1 
That the reſpondent is well founded in this propoſition ſeen:s 
to be clear from various judgments of the FHouſe of Lords, in caſes 
where the freeholders, not content with putting this oath to 
claimants in its proper and ſimple form, thought proper to examine 
them more ftrictly on the nature and mode of their poſſeſſion, on 
pretence of diſproving their actual poſſeſſion of the lands on which 


the county of Forfar, your Lordſhips found the freeholders entitled 


viſtring to him the oath of truſt and poſſeſſion, which queſtions 
were deviſed for the purpoſe of diſcovering that Mr Waliace had 
not actual poſſeſſion of the lands in his titles: One of theſe queſtions 
in particular was directly to this purpoſe, being. whether he received 
any revenue or profit of any kind from the lands, which was, in 
other words, whether he was in poſſeſſion to a particular effect. 
The Houſe of Lords however were of opinion that the fact of pol- 
{ſion could only be determined by the general oath of a frecholder, 
m terms of the act 7th of George II. and they therefore reverſed 
your Lordſhips judgment. Similar judgments of this Court in other 
ate caſes, particularly in that of Mr Roſs of Inverhauſly, were alf, 
reveried by the Houſe of Lords on the fame principles. 
On the authority of theſe deciſions therefore the reſpondent con- 
tends, that the oath of truſt and poſſeſſion is the only legal method 


Llitle extraordinary, if it ſhould be found, that though the ircehold- 
es are not entitled, in putting the oath of poſſeſſion, to go a jot be- 
yYoud the words of the oath, they ſhould yet be entitled to force 
Fiery claimant into a tedious and expenſive proof of poſſeſſion. 
the reſpondent ſhall only farcher oblerve on this point, that even 
Ppoling it had been competent before the freeholders to have 

| oflere d 


they claimed. Thus, in the caſe of David Wallace in 1768 from 


to put a variety of queſtious to Mr Wallace in the courſe of admi- 


0 inveſtigating the fact of poſſeſſion; and he thinks it would be not 


—— 


1 — EL — — 


offered a proof that other perſons were in poſſeſſion of the land 


the prefent demand of a proof is altogether incompetent. Before 
the freeholders the preſent objection was not moved, and the re 


"quired by law to entitle him to vote, and required the frechiolder; 


it has ever been an object with your Lordſhips to prevent; but, if 


[41] 
claimed on by the reſpondent, ſtill, eyen in this view of the lap, 


ipondent was refuſed to be inrolled on objections x hich your Lord- | 
{hips have found groundleſs. He voted under proteſt, and in the 
proteſt declared himſelt ready and willing to fate all the ogihs re 


to put to him the ſaid oaths accordingly ; he mult therefore be con- 
{idered as in the ſame ſituation as if he had taten the oath of poſſel- 
lion, in which caſe it will certainly not be ſaid that the proof now 
offered would have been competent. Vn 
Your Lordſhips have found that the freeholders did wrong in 
ſuſtaining the objections to his inrolment. If therefore Your 
Lordſhips ſhall find the preſent proof competent, this moſt ex 
traordinary conſequence will follow, that the freeholders will gall 
an advantage by having pronounced an iniquitous judgment; for 
had they over-ruled the objections made to the reſpondent, he would 
have been entitled to have eſtabliſhed the fact of poſſeſſion, by ta 
king the cath appointed by law, whereas by rejecting him they 
1ave kept it in their power to harraſs him in this Court in the 
manner they are now doing. WR WE 
To conclude on the point of competency, your Lordſhips arc 
entreated to attend to the conſequence of allowing the preſent 
proof. The game played by majorities of freeholders in centelt- 
ed elections has of late been, to keep off all claimants not in their 
intereſt, right or wrong, and, at all events, to ſecure the return 
in favour of their own candidate, Having got this, the next ob- 
ject is to protract the dependence of the complaints in this Cour! 
as long as poſlible, at leaſt till the determination of the conteſted 
election ſhall be over in the Houſe of Commons. This manceuvre 


the petitioner ſhall prevail in his preſent plea, it will be impoſſible] 
ever to prevent it in another caſe; for the majority of free⸗ 
holders will have nothing to do but to refuſe to inroll every claims 
ant in the oppoſite intereſt on ſome trivial objection or other, buy 
without founding at all on want of poſſeſſion. The injured free- 
| holders complain to this Court; your Lordſhips are ſatisfied that the 
objections were trivial, and that the freeholders did wrong in fe 
_tuling to inroll them; but, when your Lordſhips are juſt about ie 


il 


Ray 
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do them juſtice, by ordering them to be added to the roll, the © 
other party, for the firſt time, alledge, that the complainers are EE || 
not in poſſeſſion of ſuch and ſuch lands in their titles, and that 4 
theſe particular lands are in poſſeſſion of ſuch and ſuch other per | 
ſons ; that theſe facts cannot indeed be verified immediately; but 
that, if a proof is allowed, they will eſtabliſh them. If your Lord- 
| ſhips grant this proof, the ſole object is obtained; for, before a 
proof can be taken, the trial is over in the committee, and it is 
all one to the objectors whether the averments were true or 
falſe, 1 5 Fa VVV e | 
This view of the matter is ſubmitted as well worth your Lord- 
ſhips ſerious conſideration; for if you ſhall go into Mr Baikie's de- 
mand, it is impoſſible to figure any caſe in which the ſame game 
LO, fn One „ 
The reſpondent ſhall now proceed to offer your Lordſhips a few 
| obſervations on what he apprehends muſt be the nature and ex- 
tent of the proof in the preſent caſe, if your Lordſhips ſhall find it 
WW "Ty ä 
1/}, Then, the reſpondent apprehends that it will be abſolutely 
neceffary for the petitioner to prove, not only that other perſons 5 
| are in poſſeſſion of lands of the ſame name and deſcription with . FA 
CE thoſe contained in the reipondent's titles, but that they are in poſ- by 
ſeſſion of the identical lands. Your Lordſhips have had occaſion to 
lee how very eaſ it is in this county of Orkney, from a variety of 
F lands being deſcribed from the townſhip in which they lie, to con- = 
Fund with each other parcels of land totally diſtin& and ſeparate. 41 
Of this your Lordſhips have had ſeveral inſtances in other com- 15 Ea, 41 
paints by Mr Baikie, where thoſe attempts to confound different 3 
lands were explained and confuted to your Lordfhips ſatisfaction. 1 
ah, It is not enough for the petitioner to offer to prove that 
other perſons are 2/1 polſoiſion even of the identical lands contained 
In the reſpondent's titles, he muſt alſo ſhow that cheſe perſons 
he a fille for their poſſeſſion, becauſe otherwiſe it is perfectly 
Fear that their poſſeſſion mult in law be held to be the poſſeſſion 1 
| 
| 
{ 


gp 5 


3 —— N 
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i the reſpondent, who has produced a clear and complete feudal 
tte in his perſon to every parcel of lands contained in his claim of. 
I'rolment, Although therefore the petitioner could bring the clear- 
ſl proof that any one of theſe parcels is truly poſſeſſed by another 
Fron, it would not be ſuſſicient, unleſs he ſhows that that poile 
as in conſequence of a legal title, If ſuch perſon poſſeſs as — | 


TH 


* » * 


legal titles. 


parcels of the lands contained in the reſpondent's titles were not 
only poſſeſſed by others, but that thoſe others have truly a right of 
property therein, conſtituted by proper titles, yet {till it would not 


1 
— 


be ſhown that his valuation applies to thoſe particular lguds, it 


reſpondent's being in poſſeſſion of every parcel of lands which 
bis title may contain. It is ſufficient that he is in poſſeſſion of 
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title, but that he ſhould be infeft and in poſſeilion of lands of the 
neceflary valuation. 5 


the lands of Paplay; and with regard to them the petitioner 
ſhapes his averment thus: That a part of theſe lands of Paplay 
did belong to Stewart of Burray (whoſe whole property in thi 


. 


a vaſſal or tenant. This is the poſſeſſion of the reſpondent. If he 


poſſeſs on bare tolerance, or vi, clam, or precario, it is the {ame 


thing; for poſſeſſion without a title, in whatever perſon it may 
be, is not in the eye of law the poſſeſſion of that perſon, but of 


him in whom the feudal right to the ſubject is veſted by proper 


24ly, Suppoſing the petitioner were able to prove that certain 


{upport the objeQion to the relpondent's inrolment, unleſs it could 


being perfectly clear that there is no neceſſity whatever for the 


ſuch lands therein contained as have any part of his valuation cor- 
reſponding thereto. The law does not require that a claimant 
ſhould be in poſſeſſion of all the lands to which he may have a 


Having ſubmitted theſe general obſervations on the nature of 
the proof the reſpondent apprehends the petitioner ought to offer 
in ſupport of his objections, he ſhall now proceed to conlider the 
averments he has made, and the proof which he has offered, and 
to ſhow that they are altogether irrelevant. 94 50 

The firſt parcel of lands which the petitioner alledges the re- 
ſpondent is not in poſſeſſion of, though contained in his titles, are 


illand, it is not diſputed, came to the Earl of Galloway, and from 
him to Sir Lawrence Dundas); but that Sir Lawrence never had] 
any proper right to, or at leaſt never was in pofiefiion of any part 
of the lands of Paplay, which belonged to Stewart of Burray ; and 
that he has no poſſeſſion at all in Paplay, except a penny land ac 
quired in 1770 from one Gunn, which never was part of the cltatd 
of Burray, and which is not conveyed to the reſpondent : {at UN 
lands of Paplay conſiſt of nine penny lands, and that the propfle 
tors of theſe nine penny lands are as follows : a 


Penny. Farth, 


he b 5 

hs | Gruthay 8 NES, 4 3 Tar 3 * 

85 Elſneſs's heirs, eee e 7 8 

We John Heddle, - - 5 . TT 
i Mr Fames Weir, for the glebe, 2 1 75 

mY Alexander Stewart, „ „ - 

1215 Sir Lawrence Dundas in right of William Gurd, 1 0 

not puns: | 2 

aich 1 85 5 1 8 


| Not 
ould 
„ K 
1 nads of Paplay are thus accounted for, Sir Lawrence Dundas, and 
cooſequently the reſpondent his diſponee, cannot poſſibly be in pol- 
ſellion of any of the lands of Paplay, _ 1 
o all this an obvious anſwer ariſes from applying the above ob- 
ſervations. For, firſt, as the reſpondent's titles contain, not the 
lands of Paplay in general, but only certain lands in Paplay, the poſ- 


In of 
 cor- 
Malt 
We 2 
f the 
- of WT prove the reſpondent's poſſeſſion of thoſe lands in Paplay to which 
ofter 
r the 
and 


call the lands in Paplay a nine penny land, and to ſtate poſſeſſion 
by different perſons to that amount, yet he has produced or conde- 
ſcended on nothing to ſhow the extent of theſe lands in Paplay, or 
e re⸗ that there may not be many other lands in Paplay; and, what 
„ 450 hows the looſe and random manner in which the petitioner makes 


joner his averments, he has not been able to point out to your Lordſhips 
aplay which of the alledged proprietors in his liſt are in poſſeſſion of the 


\ this ſpecial lands in the reſpondent's titles. 
from Your Lordſhips will obſerve, that theſe lands are particularly de- 


r had ſcribed in the reſpondent's titles, not only by the pennies and mcils 
part ot which they conſiſt, but by the names of the perſons from whom 


and they were derived by the family of Burray; and ſome of the lands 
d ac have even diſtinct names, as Hallbrain, Hilbank, &c. Now it is 
eat {ubmitted to your Lordſhips whether it is reaſonable to believe 
at the chat the petitioner has any good authority for the averments he 
Oplle 
-4 and ſo deſcribed is poſſeſſed by any one of the perſons mentioned 
Pent in his liſt, Were he, for example, able to aver that Gruthay's 


From the above ſtate, which the petitioner offers to prove by 
the oath of John Heddle, one of the above proprietors, and an 
agent of his own, the petitioner concludes, that, as the whole 


ſeſſion of the above perſons of lands alſo in Paplay can never diſ- 


he has right by his titles: For although the petitioner is pleaſed to 


| Makes, when he is not able to ſay that any one of the parcels of 
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heir Elſneſs's heirs, or John Heddle, were in 1 poſſeſſion of the two 
meils malt meiling udal land in Paplay, with the houſe called Hal. 
brain, &c. or any other particular tenement in the reſpondent, 
titles, his averment, though in other reſpects irrelevant, as ſhall af. 
terwards be ſhown, would at leaſt have been pointed; but is i 
poſſible that your Lordſhips can for a moment liſten to ſo vagye 
an averment as this, that the lands in the reſpondent's titles ate 
actually poſſeſſed by five different perſons, while the petitioner i; 
not able to ſhow which of theſe perſons poſſeſs any particular te. 
1ement contained therein? and it is not a little remarkable, that 
not one of the perſons condeſcended on have a poſſeſſion aſer ibed 
to them that, on a calculation of the meils, &c. of which it con— 
tits, will apply to one, more, or all the tenements in the relpon- 
dent' s titles. 
But farther, ſuppoſing the petitioner had condeſcended ever 
ſo pointedly, that any part of the lands in Paplay, contained in 
the reſpor dent's titles, are poſſeſſed by another, even this aver- 
ment would have been totally irrelevant, for he condeſcends on 
bare poſſeion only. The lands which he aſcribes to the per- 
ſons contained in his lift, either are or are not the lands in the re- 
ſnondent's titles. If they are not, there is an end of the queſtion, 
If they are; then, as no title is condeſcended upon under which 
any of thoſe perſons poſſeſs them, heir poſſeſſion would fall to be 
held to be the poſſeſſion of the reſpondent, it being perfectly clear in 
law, as has been ſtated above, that where a man poſſeſſes without 
any title, he may poſſeſs zazurally, but the perſon having the feu— 
dal right to the lands poſſeſſes civilly through him. Giving there- | 
fore the petitioner's averments their full force, they come only to 
this, that the reſpondent is not in the natural poſſeſſion of his lands, 
which is nothing at all to the purpoſe, as he muſt be held to be ct 
vi in poſſeſſion by thoſe perſons whom the petitioner Cn ge 
upon, whoſe poſſeſſion is his, whether they hold it as vaſſals, te. 
nants, or by tolerance; or even, vi, clam, or precgrio, in one > 
which ſituations they muſt be held to be, as no title in their pers 
{ons is ſo much as alledged. 
But, Zt. Suppoſing, for argument s lake, 1 the Adobe had 1 
not only alledged but proved, that the reſpondent had neither pro” | 
perty in nor poſſeſſion of the lands in queſtion, even this w ould net 
avail him; for if theſe lands do not belong to the reſpondent, i110 


his valuation does not apply to them, and the oy eee 15 
ep that 


. 
that he has in his titles not only the lands to which his valuation 


applies, and which are ſufficient to give him a qualification, but 
1. other lands beſides, a circumſtance which ſurely could not hurt the 


* reſpondent's title to be inrolled. 25 | 

|. Your Lordſbips will remember, that the lands in the iſland of 

it South Ronaldſay, contained in the reſpondent's titles, ſtand valued | 
* in the county books in two different parcels, viz. a number of 

10 lands, deſcribed by the names of different perſons, valued in whole 

i at L. 333: 11: 10 Scots, and certain other la” ds that belonged 

a, to Alexander Pitcairn, dean of Orkney, valued at L. 35: 4 22. 

hat All of theſe lands were acquired from the family of Burray by the 

NY family of Galloway, and from them came by purchaſe to Sir Lau- | 
al | rence Dundas. It therefore the family of Burray had right to | 
ons theſe lands in Paplay, which are to be found in the conveyance 1 

from them, and in all the ſubſequent titles, then the reſpondent 1 

_ muſt have the very fame right. If he has no right, of conſequence | j 
an we family of Burray had none, and theſe lands make no part of n 
75 the reſpondent's valuation; for your Lordihips will obſerve, that | 
— from beginning to end of the decreet of diviſion, there is no men- i 
der- tion made nominalim of any lands in Paplay, and the valuation ap- L 
poo plies only to the lands in South Ronaldſay therein deſcribed that be- 

1 85 longed to Stewart of Burray. Suppoling, therefore, the petitioner | 
hich Hould be able to ſatisfy your Lordſhips, that the reſpondent has no 
i night to theſe lands in Paplay, nor is in poſſeſſion of them, ill it | 
* would not appear that he has not right to and poſſeſſion of all the i 
an lands in his titles to which his valuation applies, which is all that is F 
fehr | neceſſary, „ e | | 
1 The reſpondent has been very full on this article, becauſe every '| 
ly to | ning that is here ſaid can in a very few words be applied to the 1 
inds, petitioner's other averments. He ſhall only farther obſerve, that 4 
e ci- the petitioner, in his duplies, threw out an averment with regard 1 
ends to theſe lands of Paplay, which ſhowed the narrow ground on z 
| te- Sig he is now proceeding. This particular averment he has . 
ne of | nce dropt as inconſiſtent with the wider ground he is now taking. 4 
per- The relpondent, however, muſt bring it under your Lordſhips 1 
— 8 New. The petitioner there alledged, that one penny half far- l 
bad ting land in Paplay did belong to the Burray eſlate, but that it 4 
pro- Vas excambed with the miniſter for his glebe, and has been poſſeſs- [ 
d not ed by him ever ſince. How this fact ſtands, the reſpondent is al- '} 
then weether ignorant; but taking it as ſtated by the petitioner him-- i 
ce 15, | kl, it will explain the puzzle he is now endeayouring to create, | 
that 6 | | 
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ent with this ſuppoſition. 


E 


and defeat the whole of his averment; for, as it is not pretended 
that any diſpoſition of theſe lands was given by the family of Bur. 
ray, an excambion of poſſeſſion only is alledged, the miniſter's poſſeſſion 
of theſe lands therefore, were it admitted, would be a polteſſion by 
zolerance merely, and conſequently his poſſeſſion would: be the pot. 
ſeſſion of the petitioner himſelf ; and this circumitance, as the pe. 
titioner has not condeſcended more fully, your Lordſhips will cer- 


tainly conſider as the ground-work upon which the petitioner has 


reared up the whole of the above averments. . 05 

The next parcel of lands on which the petitioner has conde— 
ſcended, is the lands of Howls, which are contained in the reſpon- 
dent's titles. The petitioner ſays, that theſe lands belong to 
Alexander Stewart of Maſſater, and that Mr Stewart is in poſ- 
ſeſſion of them. VVV . 

To this averment it is ſufficient to anſwer, as in the former 
caſe, that the reſpondent has not right to the whole lands of How!z, 
but to ſundry parcels of land of that name in the town of South 
Wide wall, ſo that there is nothing at all impoſſible that Alexander 
Stewart of Maflater may be in poſſeſſion of lands of the ſame name 
lying in the ſame town, different from thoſe conveyed to the re— 
ſpondent, and indeed the petitioner's averment is no way inconſiſt— 


But at any rate your Lordſhips will obſerve, that the lands of 
Howls are not ſpecially mentioned in the article of valuation; they 
either therefore have no part of the valuation applying to them, 
or if they have, it mult be under the deſcription of ſome of the lands 
in Widewall contained in the article of valuation. It the laſt of 
theſe be the caſe, then the reſpondent poſſeſſes them under the 
lands of Widewall conveyed to him : If not then theſe lands of 
Howls have no part of the valuation, and it is no matter if the 
reſpondent had neither property nor poſſeſſion therein. 

The only other lands condeſcended on are the lands of Cleat, 
And here the petitioner proceeds as he did with regard to the }ands| 
of Paplay: He tells your Lordſhips, that the lands of Clets are a 
two penny land, and the lands of Cleat a four penny land; and 
he gives a liſt of the proprietors by whom he ſays they are nollct- 
ſed; and in particular he aſſigns to Sir Lawrence Dundas ou 22 
meils 1 ſetteen, whereas he ſays that Sir Lawrence has conveyed 
to the reſpondent 22 meils 4 ſetteens, and to Mr Innes, another 


claimant, 21 meils 4 ſetteens 12 merks, and conſequently that dt 
e a N Lawrence 


they 
hem, 
lands 
aſt of 
er the 
ads of 
if che 


Cleat, 


> lands 


are 2 
4; and 
pollch 


zoly 22 


nveyed 
another 
that dir 
Wrence 


N 


[Lawrence has diſponed double the quantit 
(leat that he has right to. the quantity of lands in Clets and 
All theſe averments, like the ot | | 2 

"Wes n others, the petitio 
B 3 though the fact is, that he left it 0 we oh 
the petition was given in, and it is believed OY day before 
London. | „„ ed is now gone to 


„ e 0 1 
To all this it might have been ſufficient to anſwer, that, as M 
| 5 La 5 ad LVIr 


Innes and the reſpondent are e ; 
FOOT TOO0e 7 * exactly in part caſu : N 
* Long 8 having ultimately E Ne Tas Na objec- 
| inrolled, 75 es it impoſſible that you can conſiſtei 5 s right to 
contrary judgment with regard to the engem 5 eee 

- The aver- 


lear matter. acki | 

N wei . e Fe there are in Sir Lawrence's ti 

f Burray from fave ets and Clear, which came to the f 1 

| ral proprietors ; and there are alſo 2 3 
1 meils 


ſetteens and 12 m. | 
| merks in Clets E 
>ts and Cleat, deriv 
derived from Halcr 
| 1 Halcro 


f Halcro, which belonged to him at the time of the original val 


tion of this ſtewarty. The firſt of 
nds e of theſe pat 1 
eyed to the reſpondent, the laſt he eee 5 W gi Fr 
d to Bir Innes; and 


b by wilfully confound! DL 
* ing theſe two 
etitioner has be 10 2 parcels togeth ESE 
den th has been able to create the eee 5 (Ba the 
* f Era the fact is explained flies off ot an objection, 
nly be farther obſerved, that were. the petitione; | 
| even 


ble to ſhow that Sir La 

F Lawrence Dundas had conveyed | 

it 8600 . in Clets and Cleat es porn 855 75 
not affect the preſent queſtion, for er vir 


awrence has all the lands in 8 
e amid 105 lands in South Ronaldſay, . 
amily of Burray, and conſequently the 5 6 e a 
| belong- 


to theſe lands. Had he conveye! 
wer OO as. yed therefor t 
= nts i Cle and Ola than he ha rin to i might hv 
3 leq 8 pondent had not got all the lands wn : 3 75 
on if Sir ee r ee it would not have hurt his We 
vill allo be e + conveyed to him all the lands 1 15 ca- 
ename of Clets * ol y obſerved, that in the article of v | 25 
r Cleat never once occurs; ſo that dn ay 
ing any 


” 2 3 - | 


yigg them t 
t . 
40 be a part of his yaluation, and conſequently ad 
mitting 


of the lands of Clets and Cleat, which he ſays are poſſeſſed by Gry- 


them. Suppoling therefore it were neceſſary for the reſponder; | 
to ſhow, that he had poſſeſſion of all the lands of Clers and Cleat 


claimed to be inrolled. And ſo ſtanding the caſe, he cannot enter-$ 
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mitting it to be not material whether he is in poſſeſſion of them 
or not. | o . 
It may be added, that though the petitioner ayers that the reſt 


thay's heirs and the other perſons condeſcended on, though con. 
rained in the purſuer's titles, are the property of thoſe perſons, yet 
he does not condeſcend on the ſhadow of a title in any one of 


contained in his titles, and it were proved that thoſe perſons were 
in poſſeſſion of certain parts of theſe lands, as the lands are con. 
tained in his titles, their poſſeſſion on the grounds ſhown aboye 
would be in the eye of law the poſſeſſion of the reſpondent, | 

On the whole, the reſpondent ſubmits, not only that the propoſed | 
inveſtigation into his poſſeſſion is incompetent, but that, were it 
otherwiſe the averments made are altogether irrelevant, as admit- | 
ting them in their fulleſt force, and holding every thing proved that! 
is alledged, {till he would be in the eye of the Jaw in poſſefſion of 
every parcel of lands to which the valuation applies on which he} 


tain a doubt of your Lordſhips refuſing the petition and adhering | 
to your former interlocutor. 4 5 

| In reſpe whereof, &c. | 

LS HENRY ERSKINE. | 
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